BOARD OF ADJUSTMENT REPORT

MEETING DATE: 8/3/2005

ITEM NoO. ACTION REQUESTED: Zoning Ordinance Variance

SUBJECT

REQUEST

OWNER

APPLICANT CONTACT

LOCATION

CODE ENFORCEMENT
ACTIVITY

PuBLIC COMMENT

ZONE

ZONING/DEVELOPMENT

M ANTEVT

Berkley Residence
(6-BA-2005)

Request to approve a Variance from Article V. Section 5.5.204.E.3
regarding the rear yard setback.

E POINSETTIA DR

Glenn & Amy Berkley

_ 2 E ALTADENA AV
Michael R Karber z b
Cates Hanson PlcLC 3 =

< SITE @
480-905-3177 Q CORTEZ ST z
9478 E Cortez Street, near the
Northwest corner or 96" Street and
E CHOLLA ST

Cholla Street, being Lot 15 within the
Alamosa Estates residential area

General Location Map @

None, the addition to the building that is the subject of the variance
presently exits. When the addition was built in 1999, the contractor
obtained a building permit, however all of the required inspections
were not obtained and the construction extended into required
setbacks beyond what was shown in the permit. The City has denied
the applicant issuance of the final building permit pending resolution to
the setback violation.

The applicant has contacted approximately 20 neighbors within 300
feet of the site. No public comment has been received on this case.
A letter of support from the Alamosa Estates Home Owners
Association was received.

Single Family Residential in a Planned Community District (R1-35
PCD). Case 11-ZN-1973 established the site as R1-43 PCD. Case
65-ZN-1993 rezoning for the area to R1-35 PCD and provided
amended development standards for lot area from 35,000 to 15,000
square feet, lot width from 135 to 100 feet and front yard setback from
40 to 25 feet. No change was provided to the required 15-foot side
yard and 35-foot rear yard setback requirements. Case 12-PP-1994
approved the 21 lot Alamosa Estates plat in 1994.

The site is located in the Alamosa Estates residential subdivision near
the East Cactus Road area of the City. This site abuts R1-35 zoned
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CONTEXT

ORDINANCE

REQUIREMENTS

DISCUSSION

FINDINGS

properties on the east and south and R1-18 and R1-7 zoning on the
north and west sides respectively. Open space and drainage
easements tracts are situated along the west, northwest and
southwest sides of the site.

Section 5.204.E.3 Rear Yard, There shall be a rear yard having a
depth of not less than thirty-five (35) feet. The requested variance of
33 inches (2 feet 9 inches) would result in a modified rear yard
setback of approximately 32 feet, 3 inches.

The subject “flag shaped” lot is considered to contain rear property
lines along both the west and north sides of the lot. After the home
was built and purchased by the applicants, an addition for an
office/playroom was placed onto the northwest corner of the home that
encroached into both the west and north side yards. The maximum
encroachment into the setback requirement is approximately 33
inches (2 feet 9 inches) and comprises the two corners of the building
addition only, amounting to 8 and 10 square feet on the west and
north sides respectively.

1. That there are special circumstances applying to the property
referred to in the application, which do not apply to other
properties in the District. The special circumstances must
relate to the size, shape, topography, location or
surroundings of the property at the above address:

The applicants indicate that amended development standards
were applied to lots in this area that permitted a reduced lot area
on this “flag shaped” site of 22,032 square feet. No corresponding
reductions in the required rear yard setback were provided. In
addition, the City has applied the required rear setback
requirement to both the west a north property lines. If the western
boundary were considered as a side yard, only a 15-foot setback
would be required, leaving only the northern side requiring a
setback variance. The applicants indicate that the irregularly
shaped, reduced sized lot without a corresponding reduction of
setback requirements substantially limits the development of the
site and support the setback variance. Staff feels that minor
modification to the building can be made to the building to meet
required setbacks.

2. That the authorizing of the variance is necessary for the
preservation of the privileges and rights enjoyed by other
properties within the same zoning classification and zoning
district:

The applicants indicate that the building envelope on the subject
lot is substantially smaller than other R1-35 zoned parcels in this
area, reducing their ability to use the site in the same manner as
other property owners of similar lots. The requested variance
would allow a minimal increase in the present buildable area on
the lot and will allow the site to be more in conformance with the
size of the building envelopes on other R1-35 lots. Other adjoining
lots, although containing equal size, are not irregularly shaped as
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the subject lot and do not have similar building envelope
limitations. The floor area of the home is not out of character with
the size of home in the vicinity. Staff notes that the setback
requirements were established for the area prior to the addition
occurring to the existing home.

3. That special circumstances were not created by the owner or
applicant:
The applicants indicate that the difficult lot development
circumstances were established in the original platting and
development of the lot which contains an irregular shape, double
rear yard setback requirement and a reduced lot area without a
corresponding property line setback reduction. Staff notes that the
addition was added to the property while owned by the applicants,
even though the contractor of the addition failed to obtain all of the
required City inspections concerning the addition, likely resulting in
an infraction in required building setbacks.

4. That the authorizing of the application will not be materially
detrimental to persons residing or working in the vicinity, to
adjacent property, to the neighborhood, or the public welfare
in general:

The applicants indicate the variance is minimal (maximum of 33")
and is for the corners of the building addition only amounting to
18+/- square feet. Also the encroachments are not easily visible
or affect adjoining properties or streets. No objections have been
received from neighbors.
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Attorncys at Law

July 1, 2005

City of Scottsdale

Board of Adjustment

C/O Planning and Development Services Department
7447 E. Indian School Road

Suite 105

Scottsdale, AZ 85281

Re: Narrative for Glen and Aymie Berkley Variance Request
9478 E. Cortez St, Scottsdale, AZ 85260

Dear Chairman and Board Members.

Owners Glenn and Aymie Berkley purchased their Scottsdale home on August 21, 1996.
A few years after moving in, in the fall of 1999, the Berkley’s hired a contractor to construct a
small addition to enlarge an office in the northwest corner of the residential structure and add a
play room on the north (rear) elevation.

Unbeknownst to the Berkley’s, their contractor applied for a building permit but
completed the addition without calling for many of the required inspections. See, Exhibit A. Only
the new foundation for the addition and the gas line were inspected and approved by the City.
However, shortly after learning that many required inspections had not been completed, the
Berkley’s hired a licensed structural engineer to inspect the addition and perform a structural
analysis. The addition was eventually determined to meet building code standards. See, Exhibit
B. '

The Berkley’s then sought to obtain an approved building permit for the addition but
discovered, again unbeknownst to the Berkleys at the time, that the contractor had constructed
the addition in such a manner as to cause a small portion of northwest corner of the office portion
of the addition and the northern-most corner of the play room portion of the addition to encroach
slightly into the thirty-five (35) foot rear set-back as required per City Code. See, Site Plan. The
furthest encroachment is by the northern-most corner of the play room addition and consists of
2.7 feet or approximately 33 inches. See, Survey, Exhibit C. Because of these encroachments,
the Berkleys are unable to obtain building permit approval for the addition.

6-BA-2005
7/1/2005
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ATTACHMENT #1



Before requesting this variance, the Berkley first attempted to secure a boundary line
adjustment with their neighbor to the north. The Berkelys’ incurred significant expenses in
obtaining the surveys and legal services necessary to prepare the paperwork for a lot line
adjustment. Unfortunately, their neighbor ultimately rejected the proposal. The Berkleys’ now
have no other recourse but to seek a variance to the setback requirements.

The Berkleys contend that they meet the criteria for a variance under the provisions of
§ 1.804 of the Scottsdale Basic Zoning Ordinance as follows:

Criteria (A)(1) Special Circumstances Applicable o the Property.

The “special circumstances” applicable to the Berkley parcel include both the size and
shape of the parcel. Though zoned R1-35, the Berkely parcel is only 22,032 square feet in size
and does not meet the 35,000 square foot minimum lot size for the applicable zone. The Berkley
parcel is thereby only 62% of the size of similarly zoned parcels. Because of its substantially
smaller size, the Berkley parcel does not enjoy the same “building envelope” or “buildable area”
enjoyed by other R1-35 zoned parcel which meet the minimum lot size. In addition, the Berkley
parcel is irregularly shaped, having a narrower “stem” from its cul- de-sac access point that
widens out towards the “rear” of the lot. The “rear yard” of the Berkley lot is rather difficult to
determine, and arguably could be either the western or the northern property line. For reasons
unknown to the Berkleys, the City has apparently applied the 35 foot “rear yard” setback of the
R1-35 zone to both the western and northern property lines. The “side yard” setback in the R1-
35 zone is 15 feet. Thus, because of the irregularly shaped lot, the Berkley parcel does not enjoy
the same “building envelope” or “buildable area” enjoyed by other R1-35 zoned parcels which
are more conventionally shaped.

Criteria (A)(2) A Variance is Necessary and Does Not Grant Special Privilege.

The requested variance is necessary to preserve the privileges and rights of the Berkleys
to enjoy a residence of similar size and amenity with those built upon other parcels zoned R1-35
and not irregularly shaped. The encroachments into the rear setbacks are minimal, and consist
only of structural corners, as opposed to entire walls. The Berkleys have sought, at substantial
expense, other means to remedy the setback encroachments and have exhausted these means
before applying for a variance. The approval of the requested variance will not constitute a grant
of “special privilege” for the Berkleys because the “building envelope” on their lot is already
substantially smaller than that upon other R1-35 zoned parcels which are not irregularly shaped.
The requested minor setback encroachments which would allow the Berkleys a minimal increase
the buildable area upon their parcel will not result in any special privilege because the increase
does not exceed the buildable area on a “standard” sized and shaped R1-35 parcel.

6-BA-2005
7/4/2005



Criteria (A)(3) The Special Circumstances Were Not Self Imposed.

The special circumstances relating to the Berkley parcel’s size and shape were not created
or self-imposed by the Berkleys, but rather by the person or persons who surveyed and
subdivided the subdivision known as Alamosa Estates, and the City of Scottsdale, which
approved the subdivision and the layout of the lots.

Criteria (A)(4) The Variance Will Not Be Detrimental

The requested variance is minimal in nature and involves the minor encroachment of two
building corners into a relatively large rear yard setback. The encroachments are not visible from
the public way, and viewable only by immediately adjacent neighbors who are not expected to
raise any concerns. There is no impact upon the public welfare in general. Moreover, consider
that current City regulations would allow the Berkleys to construct a separate accessory building
(such as an office, workshop or guest house) which encroaches upon up to 30% of the entire rear
yard, with only a 2 foot setback from the rear property line. See, Scottsdale Basic Zoning
Ordinance §7-200(A)(4). It is only because the Berkleys have constructed a connected small
addition to the primary residential structure that the encroachment is prohibited by the zoning
code.

In conclusion, based upon the information and contentions referenced above, the Berkley
variance meets each of the applicable criteria for approval of the requested variance. The
Berkleys thereby respectfully request that the Board of Adjustment vote to APPROVE this
variance.

6-BA-2005
7/1/2005
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July 15, 2005

VIA FAX & MAIL

Al Ward

City of Scottsdale

Planning & Development Services
7447 E Indian School Road #105
Scottsdale, AZ 85252

Re: 9478 E Cortez Street

Case: Berkley
Case# 6-BA-2005

Dear Mr. Ward,

[ am writing in regard to the request for variance. As president of the Alamosa Estates
Home Owners Association, the HOA does not think the variance affects the subdivision

and supports the request.

President
Alamosa Estates Home Owners Association

Cc:  Cates & Hanson, P.L..C,
Berkley. Glenn & Amie

LEST 8PE 08V
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DEVELOPMENT STANDARDS

Date Created: 11/23/2004

SUBDIVISION NAME: Alamos Estates APPROVED
CASE #: 47-PA-94 11/23/2004
D_-w:a;b\ DATE APPROVED BY
ZONING: R1-35 PCD ERSION:
ORDINANCE MAXIMUM ESLO
REQUIREMENTS REDUCTION %
35,000sf
. Standard Lot 135
. Flag Lot
30
1. FRONTYARD
a) FRONT (o face of building) 40
b) FRONT (to face of garage) 40
c) FRONT (cormner lot, side street) 40
d) FRONT (corner lot, adjacent to key lot, side street) 40'
e) FRONT (double frontage) 40
2. SiDE YARD
a) Minimum 18
b) Minimum aggregate 30
3. REAR YARD
a) Standard Depth 35
b) Min, Depth (% of difference which can be occupled)
1. Accessory & Main 10
2 . Main buildings on adjacent lofs 30
1. FRONT 3
2. 8IDE 8
3. REAR 8
4 . CORNER side not next fo key lot 8'on PL
5. Corrral fence height (on property line) &' on PL

. NOTES & EXCEPTIONS
*(1Except lots 10 & 11 require 18

.:- S1-ZN-93, ORD. 2622& 65-ZN-93, ORD. 2639

ATTACHMENT #7

City of Scottsdale
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